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“Breath testing, as currently used, is a very inaccurate
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Even if the breath testing instrument is working perfectly,
physiological variables prevent any reasonable accuracy...
The physiology of the lung cause large errors grater than
+50% when using the breath to measure blood alcohol
concentration because key factors as body temperature,
hematocrit, exhaled breath volume, inspire air temperature
and humidity are not measured during the test. Breath
testing for alcohol using a single test method should not be
used for scientific, medical or legal purposes where

accuracy is important”.3!

1w ,0IXD DIRN 7INWNT 07/ ADWI O YW nUapyn °van by fon

M3VUST 73w OX 32.(Mouth Alcohol) 792 517195K 731910 NAXT .N1DOI N1Y2
1PRW M3 MIXMPS 01737 D159 PwIn PNRD 71037 K17 ,702 DMK Hw
N12°01 792 R¥N*IY 5137 HIMON 33.MIN T PNR2 DINIDORT 11577 IR NIDPWN
519y WK 7157 113Y715 00N WY ,AR*T0 TIN0 DIMOHR NNw a0 M
IX DAY 1932 ,7P°720 *395 DImohR D09nn PIn 18I NHIR LOI7105R 5onb
25Ww1 P2 RPN 72°p MPNN Sw1a 720pan YW DIOK 34050 1vnw

.23'0¥3,21w"n Y5 Part 1 ,Stamm X7 30

.19 'my2,13 w"n 9y Hlastala X7 31

Michael P. Hlastala & Wayne J.E. Lamm, The Slope Detector Does Not Always Detect 32
the Presence of Mouth Alcohol, 30 THE CHAMPION 57 (2006)

ov 33

Barry Logan & Sandra Distefano, Ethanol Content of Various Foods and Soft Drinks 3%

and their Potential for Interference with a Breath-Alcohol Test, 22 J. ANAL. TOXICOL,
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D101 D*IPRN TP 36Mann 07rw Hw 055N XH3Iw ML 35,0300
3102 *15N) MPT 20—15 IR NINHYI TN IRP OW IOR MyDIN 03 DYIP
*J V217 19 DX KON ,AP727 DR Y825 PR 23 ART 1125 D21pn 195 (7yDInn
7p?72% N0 WY KDY X°PI KD DY DAWDS 7 NW X 1IN 02107 XD pIIn
VY 20 KD MWW IR D YIPI YIPPIBR T pODI 3T.MIPT 20—15 Jwna
5y npoY Y51 72w 7TV N1AY 200 X7 ,7I0N0 MpT ImK 53 Twna nwe
7Y MIPT 15 PNNRAY 3 7RI MY DIw XOX B.AWITH MR ROAN Twnaw 72
YPWIN DIW ¥.pDV2 NHVIN 7D DIMOR DW 733w IRIP Y1IND 73,7725
RTINY MR (slope detector) TP DNYIMADK 13N DAAW (PWIH HO12) IDW3
717 DX NDPWN IR ,TINIT PRI DITIORA 11D MY PWINT DR 0D
IMRW XX 40,792 DIMI95K D3 719102 NYPD KDY MINIT NN DImohRA

181 (1998)

.25'0y1,21w"n >y, Part I ,Stamm k1 3

Patrick Harding, The Effect of Dentures and Denture Adhesives on Mouth Alcohol 3%
Retention, 37 J. FORENSIC SCI. 999, 1002 (1992).

YW INRY YIP WK 29 WU YD ,pITn voIwn Sw 1307 podh wH Xy a1 praya Y
XTNY 10 X7 mpT 15 rnnn‘a ANTT7 N0 0D ,IWIH PWIN nb5yoi 1905 5 hirdelak]
R D723 MIRW 79 DY W27 77PN IR DPTTVW INRD L7352 ,55M05K ANw XY DWRITY
A2 PI2IAW TN ,7APTAT NIRIIN DX WX VDWW ,AP*T2N »10% YW *3n 95K v
,2°9% D*07IDNI DINR ARAW NIPRY 0NN XD VDWW KHX .WITID 15 K21 NPT 6 I
.13NNT NPT 20 MWITIDNIX y1Inh "1 WK

npr12 Sw 7RI NAasI 7R KD DW ,State v. Carson, 133 Idaho 451, 453 (1999) w1 38
AR XYM 0 Twnn by HPD'J 5127 X177 12w 23132 17°7 0w * 1917 XOW RN 79wl
“It is apparent from the manual that the observation period is required in order to :1%
rule out the possibility that alcohol or other substances have been introduced into the
subject's mouth from the outside or by belching or regurgitation. It is a precaution that
is necessary to insure the validity of the test results. Although the observation
requirement does not mandate that an officer “stare fixedly” at a test subject for the
full fifteen-minute period, Remsburg, 126 Idaho at 340, 882 P.2d at 995, the level of
surveillance must be such as could reasonably be expected to accomplish the purpose
“[In] the instant case, by contrast, the evidence shows that :70112 ,of the requirement”
numerous sources of noise, the officer's hearing impairment, and his position facing
away from Carson, would substantially impair his ability to supplement his visual
observation with his other senses to insure that nothing occurred that would affect the
validity of the test. Because the foundational requirements for admission of the breath
.test were not established in this case, the evidence should have been excluded”

.45—44 'MY2,21 0" 9°YY Part 2 ,Stamm 39

.32 w"n »y% Hlastala k7 40
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42,0717 D17 200 NINDY DIV DIX DW W PRI JIWIT PN DINOONT
5IMI95KY N°D Y00 73PN DIMOHNA Y9237 DITR-7IDINT TIN NIND NPT DYIN
4 (acetone) TOIX 111D ,NINIT PNIRD DN DINX D*ININ 4. (ethanol)
DIT199RI 119790 777123 ARIP AR PWIAT 91,73 AR DR 11925 091Hy
XD PR3 .pDT RN 3707 O3 KD TSN WP PWIN NNRD PWIT PINRIW
MY DX MNDY 7521 DITR-IIDPRD RDIN NP D'IDO NRh MR PHIN
n5vIR NPDIDON NPV HW PN POTI RN R NIV DAW KXOX .N1’DIDON
45,pD03

nowI-D7 OMi N»yab NP MK Ap0ba mon»nn .0

mMPTRa MINw DNPIONPNT WM AT KXW M2 IPOY NUIPINNG P07
IRIWT NIIWORN NIIPD KT DWNRIT D NYNP NPOM Iw AWl NINwn
W DR ADWIT PWON NRMPN NADIY W 23 ,IRIN SYIRT TWwWINI 191730
46, IMWRIT INIPAN 52% 2 TY Y2300 D15Y WK ,1HW 2217 PrIIN Sw
N71Y *3 Yap DXV pRINnh YW AwIna 772y Nwa” Ko7 NINR Tw)
JWRS 7137773 IR ,D°107 [0 727Y 072 DI9DRT 1137 TWRD 7301 737 N1OwH
72 AWIN 792V 9% PRINNT L7932 .0°100 (0 121 MW PIRI DINIORT 1197

ov 4

Antony Manolls, The Diagnostic Potential of Breath Analysis, 29 CLIN. CHEM. 5 42
(1983)

.46—45 'MY2,21 W' 9°YY Part 2 ,Stamm X1 43

ow o 4

A46mya,ow H

State of Nebraska v. Lyle D. Burling, 400 N.W.2d 872, 876-877 (1987) :5wnb X1 46
“Bjornsen, supra, ruled that a test result which was subject to a margin of error had to
be adjusted so as to give the defendant the benefit of that margin. Thus, we are
concerned only with the degree by which the machine may overstate defendant's blood
alcohol level. One having a 1:1,100 breath-to-blood distribution ratio has an actual
blood alcohol level which is but 52.38 percent of the reading produced by the
machine. Therefore, in this case the Intoxilyzer result must be reduced to 52.38
percent of .164 of 1 percent, that is, to .086 of 1 percent. Consequently, the
Intoxilyzer test result fails to establish that defendant had ‘ten-hundredths of 1 percent
by weight of alcohol in his blood' and therefore fails to ;establish a violation of § 39-
19 w1 Y% Mcginley NWIDI 1177 1R 13 669.07”
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57 WP KHD 07107 [0 1Y JIWIT PRI DI7199RA 112°9W 1272 73773 JON
A9 MWIT PNR2 DMOHRT 1127 Hw 170N ImD 47.072 DITI99RA 119715
PHYW M 2°57% ,073 D1m55KRA 11277 DY nIRhna nUnvRY ISRYIIRD 73770
51 PHXIWOR I DIW MY 1153 DX 1PY OO .7I2Y7 NITAT NovIan
mYv 1593 IP°PRR 035132 0D XTI PW L,IDWIN NPT A1) TRyn pravad
LJITINT 971 03 191 NI W 95590 NI YW DIpIvna 1yn LT Phava
,JT00 51 7MY, AMANNA TIWNn YW nudwni NIYPH DX OXW L]0 INK O"0
:ANPA ANWD 191327 7903 PN NINT AnY ,pINT NYSA DR OP8T WK
48"1173”

M0 Sy D12 DITIPORA 1127 NYAPA MIWDRD ARMWI WL w Aws 0o
YT NI MR T2 Y0707 4902 NYH P72 3000k Iy XD 19wl npTa
OXNI2 PI7 NYI572 I0YT DIP°W NHYDI TN PNAWNA AR IR°IWI NIIWORD
2305w n1PRI7 5595

SRIW°2 N2V 19°WIN NPT Bayes NNOM Sw Apoan )

NP¥722 NPT ARIWT NYW DY DPTNR DPIINI RINIA PR PIY IV 72915
P72 MWYIY "NINrY MprIa’n Sapnad 0ImnR aYKD 073103 509w
077 ’> YT DPR DPTIAT IWRD (IDWIT NPT PWIN DX DDYDnm)
117511 ,9°20 PDOY 72yM1 HYN INWRA DR 171D 7Y°2AN7 SYw 111750 .0°In33
PDORY Ipnn IS Y ana HY X1 SVIR 7D W NPYI2 HY 001N DIWRIW
0°02 HY WY XOW VOWNT *Nan MDY 7°7 1N°1 1TV LAYRD DIINg

JOR NPT

Michael Floyd Guthrie v. The #315*IX Sw 15y vdwni n*a Sw I pod ,bwnb x1 - 47
honorable Michael D. Jones, Judge of the Superior Court Of The State Of Arizona, 43
“The statutes thus permitted either a breath alcohol :972X3 DW ,P.3d 601, 603 (2002)
reading or a blood alcohol reading to establish the element of alcohol concentration
without regard to the question how the former might be converted to the latter.”

.(15.3.2005) 16~71 NO1371,7199537 NTY1 YW 381 'On MIpwp IRy 48

State of South Dakota v. — 0IPT 0117 YW 115y vOWNA N*2 Sw PIA pob dwnd X7 49
“At his trial, Hofer was :7MX3 DW ,Shawn David Hofer 512 N.W.2d 482, 484 (1993)
allowed to present evidence that the 2100:1 ratio is not applicable to every person.
There was no evidence presented to show what ratio would be appropriate for Hofer.
The triers of fact heard Hofer's evidence concerning the potential inaccuracies in the
intoxilyzer test results and certainly considered those potential inaccuracies when they
decided how much weight they were going to give to the intoxilyzer test results”

.168 'Y ,28 W' 9YY ,Chun 173y 50

298



19°Ww1 710 5y AywInaw moon 91°1 7°1°7 190

IR ,0°3IN37 DR DOYTY PR — DPODWIT D WHn — IR DI X1 ,NRT 533
,ownb 1733 .0MIR NYTY W AR TY NPID0N MRNATTY wnnad osn
15w 023713 DN AR TINX 7 D3 1733 .0°373 100,000 73w NPT TI0WHAW
TPW-RD W YOI NPT MAPA ORI 1% 130 APPIAT PYT 0D MY 1733
DX JAIRI S2,(MPW KDY NOW OW AYVIA T NPDOW AR 35% 71 51(MWI
175202 0 NI

NS5 12°72 N3N N°2V1 7P°72 NRIIN J"no
(35% false negative) 350 650 1,000 01w
98,010 | (1% false positive) 990 | 99,000 | D7712°W-R>
98,360 1,640 | 100,000 2”10

P9 D2INNAY 0373 1,640-5 TWNR N1IOW DY Y7380 Ap7a0 00 A9 73000
JP120 5w marnn aRBwan 009210 0INR 990 KT D1W NNRI 650
1 NIMPNHIY) 05D 1PIY 1TV 02373 1,640 DNIX 121 (990)) 60% 3 ¥ ,JNIN
1D°W3T NP7 YW INRIIN T MW 7NN WIS WWIY DIV ORT VYN —
40% P71 ,D071°W PR D53 (DM WY PIN2 YI2p 191 AYWIND AT PRI
1I73V02 1PDX NTAIY TIPR NI SW 13D "IN .0 87 (650/1,640)
AP RO ORI VOWN DIPNI (50% HSYN) "N1MAND PRA” HW PNIn
(100% 5w MRS TIRN 219p) "7°20 POHOY 72yn” HW VITIVOIN DISY PrIN
IRNY 20 1E5W M3IYR IDIVAN DR ApwnTl S39°hon vowna Hapnn
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S.D. Ferrara, G. Brusini, S. Maietti, G. Frison, F. Castagna, S. :1X7 .Np72377 D°NON
Allevi, A.M. Menegus & L. Tedeschi, Proficiency Testing for Psychoactive
Substances In Italy, 113 INT. J. LEGAL MED. 50, 52 (1999)
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.Gonzalez v. Metropolitan Transportation Authority, 174 F.3d 1,016 (9th Cir. 1999) 36
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NPVPORT K17 D2I1PI0IPIN TN PIPPINRT APIND DRNAI 1305 775 WIDh
VOWNT N2 WNNWH ,AR*Ta0 YW NPUPDRI AWIN DX 1172072 .Ipr1an Hw
D°M01 DWHNWNI NIPOWA 775N NPIVPDRI *D ¥13pY 10 Bayes Nnoma
75 0PNIY D3N3 VOWNAT N°25 DI0N VAW NRN S.7PTA ANIRD N0
7732 1177 DR PI00 XIT,75K DRIN 1M1PNT 1IT N0 7Y°2an3 OX Y12p5
60,77977377 IXDIYS

7INIW IR NRY3TY RS INTIaYn 7I0IDw N9 73 pOIY 3w 170 pod
AIP7T) DPWIR KD DDA 773YNT T DY 9719910 DIM9ON 1o npr1ab
MR S P 7AW XHR .AR2722 75w X7 0D yapl 72°0% (00 Hyan anphl
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“The substantive issue in this litigation was whether
LabOne negligently tested and reported on Ishikawa's urine.
Some testing defects are subtle, like the Bayes' Theorem
problem we discussed in Gonzalez v. Metropolitan
Transportation Authority. The Bayes' Theorem problem is
that if a test gives false positives 1% of the time, and the
tested population has genuinely 'dirty’ urine in one case out
of ten, then out of a thousand tests, 100 of the ’positive’
reports will be true and ten false; but if the tested population
has genuinely 'dirty’ urine in only one case out of a
thousand, then the very same test performed with the very
same care will yield ten false positives for every true

positive”.6!
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.1,018’nya,pw 38

1,023 ’nya,ow Y

.1,024’nya,pw 60

Ishikawa v. Delta Airlines 343 F.3d 1,129, 1,131 (2003) 6!

.(1986) 757 (3)n 7”D ,D¥IYIYY 'R 1T N2 "I PONVINY 27/86 7732 62
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Darold T. Barnum & John M. Gleason, The Credibility of :03 IX7 .51 w”a ,5°¥y5 X7 63
Drug Tests: A Multi-Stage Bayesian Analysis, 47 INDUSTRIAL & LABOR RELATIONS
3w Y5 172301 V95 IR L,REVIEW 610 (1994)

.Ow 173301 vIpbn ¢4

NITINAY D°Y°290 A9YRA YW anmPpna DR peoab 3 0 Apoda yap: bwnb o 6
— "M3Wn APWN NYDWH NNN JIN3W °n” :1712¥N0 NTIPDY (4)(X)264 'O NYI1APN NV
910 HY DPNTY DRINN YIP 7712yN5 D1YWH VOWN N*2 11 IDOW 1Ipna” (X2 DIN
DY AY1N NP3y Y12 N ,wpant Hw ny ol H15on ,5wnY 75 .n1n2°o1 nR 1001
NN 7Y°03 ;Y ANA Y T DY JIWIW 9570 HY 00NN ¥api ,phIa nannmn mxey?
sAYANT Y NITY SY 00ANR2 AYapl ,wpani DR PwhD 1oIn 7I0wni NTIv nya
5¥ DOANNR ,PITIIOR DW MN3 ANW 5 IMRTIN DY 00aNNa AYapl wpand S mdw
00ANAAT,PIMIOKR HW 1YY I WA 03,0y ana v Sw 1”17 700 Sy, 770wna mnyTin
5801/07 D”Y7 — "AYAND TV T DY 903 10127 0T DY 1WIW 023DRNT Mn”1T by
Sw o7Ip no1i HY nooiant) antt 7557 .(17.10.07 ,0071D DIV) DRI NI '3 ORI
,(1986) 468—467 ,463 (4)n 1”D DKW’ NI*IN '3 AT 666/86 ¥"12 12y2 7IyapI (PN
037737 Sw 95y 77192m DD NPNNAN DMATINAN” IpoAY NNl N11dWwh 71707
TINYD 512 1K WK AYRNWI 7307 ATATI 3730 wuwIon” X713 3730 DX ,5wnd 2573
17 1133 NIPRI NIV .17DN 11 DITIIOKR SW pIN 07 WK 0IWH 0T DY svIwn 11 by

302



19°Ww1 710 5y AywInaw moon 91°1 7°1°7 190

DY) PN PR "N1OW” YW ,0%91230 0PN RPITT K17 ADWIN NPT NIRYIN
DX 732 WD 732110 N1DW XPNT IR (P IR D1m105R 11577 nna '
7377732 WRI 05PN DVOIIIRD DRMP 1Y 79510 U ROw nin by
DMK 977 — TIRN 701N IMIYN VDWW SW 1IT DX K23 ,7%p 7Nw IR
:0”12330

703 YW A7aya DWRIDY Y3Imng Piave anan Swo 'S oron’ nn”
J1175W3 137732 MYRITY (N1 XD DX) 03773 NIRD 7RI 173 WBWA N2 2N175w32
D337 HY WTW M2 1557 .NID0NT 723 NIIOW NN I3TIW 02373 1IRIND PR
DYIX 13773 NXT 5931 19555 77 nw Nyan 0°9210W 0373 D3 10 .13nn 1mbynm
D77 3D IRJAW NIATI/D03737 SW D170 DT KPNT VNI ORWY NI 1003
XD 1293w S1mo5KT N0 D920 Oy *1902% RIW DPPYY N17In3/0°7na
1527 XD DPOM MPPPN 1A AI0WNHT DAY 737w D23 DRNA NPT .M N
7MW °5 N1332 1120 0N TIRN 77377 .0D1OW DY DR PIT nyTd
nnY DR YIS 717 95 0AY an»a RS NRDY 039 Pwnad 0ad nawoRni
92y KR5S, I ,PuIbnd 0220011 ,0%0210 DWIR D 09153 D217.00110Y
31937 77972y DX 17ID7 D7 NIYAYN "NTM2YN 92y K55 D3 0PNt 217210950
opHnSW 0577 MWKRI2 DPWIRD 72177 3D OATIN DOIN 7IWN 10T Anyn 0
66,”D1° 1 71X DNDIOTA WP 7Y°30 ANAn 79°5wn

HW PPIAW PURI NPV IR NTPVI YD 7T VDWW TWNI XD AYHNW 1D
’D3,7AnIY X5W MIXT XD DX AYRW2 XOX ,DPNWRIT DX N1915 DX T9XW2 133°KR
ROX ,772y5 Y12pw (DI NR W) MIYIng wIYD MYSnNa ,ppIinn aniny
DYWNAIN PORW TIRND 190 IPRIAW DI .IPNRIT N ,I0N 2D 13nn N0
MW NIPIAA PONO’ KD1 DNT DX WOHR® PINAW 777 MIRM ,DNPW AR
IR DIMFOR SW PINA AYIAPT MINA 1°E5W APIND TAHRT) oMY NS
(173w 5y — 7Ipn1 7PN 933 — NINSN NoR W3

PARAY (probable cause) 77°30 72°0 NWITI NM27-MIINI 1127 NIPTN2
67,(sobriety tests) 172°DY HOW NP T2 Y1825 NIPN ORIND W 3737 0D

23190 373 YW IM1I5W 1272 AIp0NT NPOT 173Y PRI INAY (72778 7K IX) 791

.(5.8.07,,00710 DIV) 21—19 'O WX WM '3 DR’ NI*IN 6858/07 (D~’) nn 66

2735 I 12w DIPNR2 IYWH 90 60 HW N1PIN2 301 DIR 12W 730NN 7Ipn AT Ry ¢
WP DRT 9321 DIMOOR Hw m°72 PRan XD MR IWBYW MWW Aywa D0 35 mani
3TN WP KT 191 MRS 5w 3730 7121,(D°MPON NP*12) D°IPDRN NPT ¥¥12Y 37300
DX ¥¥35 27°0 7IUWNHI NINNT I¥YI 3737 .27°0 3737 DO ONWRI 122w NPYTa Y¥IH
3731 w1719 177720 72°0 A0 KD Y ¥ap 7103m S 11rhyn vdwni N1 .9wIn npr1a
NP1 PIIY 370 SW 12170 1372 DPRIT P70 1PY LDPIPDRNI NPYTa DR Y¥H
Bramble v State of Montana, Department of Justice, Motor Vehicle 1817.m>10D ,19°w3
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“As we explained above, because the :9MX3 DW Division., 294 Mont. 501, 507 (1999)
arresting officer lacked a particularized suspicion to administer the standard field
sobriety tests, he likewise lacked a particularized suspicion to request the preliminary
breath test. Therefore, Bramble's refusal to take the preliminary breath test should not
have resulted in the suspension of his driver's license.”

State v. Nagel, 320 Ore. 24, 34-36 (1994) ,5wn> 187 68

“We conclude that the administration of such tests here constitutes a :31 'ny2 ,ow 69
State v. Superior Court, 149 :03 X7 ,search within the meaning of Article I, section 9”
PINNI DV ,Ariz. 269, 274 (1986)
“We hold, therefore, that roadside sobriety tests that do not involve long delay or
unreasonable intrusion, although searches under the fourth amendment, may be
justified by an officer's reasonable suspicion (based on specific, articulable facts) that
the driver is intoxicated”

1°1¥3 177 PODA NVVIZA KW D NI ~NIINI PIIR NITR PINA Pwd Swnd w70
“Any person who operates a vehicle upon premises open :35 "Y1 ,68 W7 9YY ,Nagel
to the public or the highways of the state shall be deemed to have given consent to
submit to field sobriety tests upon the request of a police officer for the purpose of
determining if the person is under the influence of intoxicants if the police officer
reasonably suspects that the person has committed the offense of driving while under
the influence of intoxicants in violation of ORS 813.010 or a municipal ordinance”
.(ADOI WAt

oW ,Eggersgluss v. Commissioner of Pub. Safety, 393 N.W.2d 183, 185 (1986). w1 71
“A totality of the circumstances test is applied to determine whether the officer 7K1
.had probable cause to believe a driver was under the influence of alcohol”

Costillo v. Commissioner of Pub. Safety, 416 N.W.2d 730, 733 (Minn. 1987). 72

“The law prohibits drunken : State v. Segi, 2000 Ohio App. LEXIS 371811 73
driving, not driving after a drink. State v. Taylor (1981), 3 Ohio App. 3d 197, 198,
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444 N.E.2d 481, Spillers, supra. Smelling too drunk to drive, without other reliable
indicia of intoxication, is not enough to constitute probable cause to arrest”. See State
191 (79O AWATAN) v. Finch (1985), 24 Ohio App. 3d 38, 40, 492 N.E.2d 1254
“Because Sergeant Dallas did not have probable cause to arrest Segi for DUI, he had
no authority to require Segi to elect between the alternatives presented by R.C.
4511.191 — to take a potentially incriminating test or to suffer a six month driving
suspension. Taylor, 3 Ohio App. 3d at 198. Accordingly, the driving suspension which
.resulted from Segi's election not to take the test cannot stand”

ow 74

WA ”?712IOR IN 17IW2 — DWW NdHA2 YIPIw NIPKIT NYD HHY7 1A v Ry
.(2007) 67 v’ KX2XY

State v. ;State v. Dixon, 2000 Ohio App. LEXIS 5661 :191,73 w"71 VY ,Segi 7’3y 211 76
.Stroup, 147 Ore. App. 118 (1997)

“Probable cause exists :1X3 OW ,People v. Boomer, 325 TIl. App. 3d 206, 209 (2001) 77
if the arresting officer knows facts that would lead a reasonable person to believe that
the arrestee has committed an offense. People v. Rush, 319 Ill. App. 3d 34, 40, 253 1ll.
Dec. 383, 745 N.E.2d 157 (2001). While proof beyond a reasonable doubt is not
required, mere suspicion is insufficient. Rush, 319 Ill. App. 3d at 40. The odor of
alcohol is frequently cited as a factor contributing to probable cause to arrest for DUI
when considered in combination with other indicia of intoxication. However, a trial
court is not required to find probable cause based solely on the odor of alcohol. For
example, in People v. Tucker, 245 1ll. App. 3d 161, 185 Ill. Dec. 434, 614 N.E.2d 875
(1993)-which arose from a proceeding for the rescission of the summary suspension of
the defendant's driving privileges--this court affirmed the trial court's ruling that the
smell of alcohol on the defendant's breath and his inadequate performance on an
unspecified field sobriety test did not constitute reasonable grounds for the belief that
the defendant was driving under the influence of alcohol. In this setting, the term
.‘reasonable grounds’ is synonymous with probable cause”
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James C. English, :D3 187 ,Mich. Dep't of State Police v. Sitz, 496 U.S. 444 (1990) 78
Sobriety Checkpoints Under State Constitutions: What Has Happened to Sitz, 59 U.
PITT. L. REV. 453 (1998).

PPN NPIAN PI pod LState v. Welch, 755 S.W.2d 624, 632 (1998) Swnb w1 70
“Appellant's contention that the roadblock violated § 577.020 simply does not apply to
the present proceedings. Section 577.020, commonly referred to as the implied
consent rule, applies only when an arresting officer has reasonable grounds to believe
a person was operating a motor vehicle while intoxicated or drugged. In other words,
a breathalyzer cannot be used to establish probable cause. Probable cause must arise
first, then implied consent pursuant to this statute arises and the officer is authorized
.to administer a breathalyzer test”

.Stevens VDIV YW 1D°7 NTAY ,72°K1 460 'Y ,78 W' VY ,Sitz nwIDa P17 pon w80
3 D0 7TYS 2w qwnna
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Laurence H. Tribe, Trial by Mathematics: Precision and Ritual in the Legal Process, %2
N3 :03 X7 72797 IMwn Sy n1ona npin by 84 HARV. L. REV. 1329, 1368 (1971).
ik nyoab DTIPR D°>°%n2 72 77°P5N ,N°2°0°11D N1BN NpPINn Sw nnawn” S ROP
Rinat Kitai, Presuming Innocence, 55 OKLA. L. ;(2003) 405 3 vDwn By [ "ov5iooa

REV. 257 (2002).
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Boaz Sangero, Miranda Is Not Enough: A New Justification for :1X71 .(2005) 249—246
Demanding ‘Strong Corroboration to a Confession’ 28 CARDOZO L. REV. 2791
(2007).
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“[The] court today misapplies the balancing test announced
in Brown v. Texas, 443 U.S. 47, 50-51 (1979). The court
overvalues the law enforcement interest in using sobriety
checkpoints, undervalues the citizen's interest in freedom
from random, unannounced investigatory seizures. [There]
is a critical difference between a seizure that is preceded by
surprise [...] That is one reason why a border search, or
indeed any search at a permanent and fixed checkpoint, is
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much less intrusive than a random stop. A motorist with
advance notice of the location of a permanent checkpoint
has an opportunity to avoid the search entirely, or at least to
prepare for, and limit, the intrusion on her privacy. [These]
fears are not, as the Court would have it, solely the lot of the
guilty. [To] be law abiding is not necessarily to be spotless,
and even the most virtuous can be unlucky. [In] my opinion,
unannounced investigatory seizures are, particularly when
they take place at night, the hallmark of regimes far
different from ours; the surprise intrusion upon individual
liberty is not minimal. On that issue, my difference with the
Court may amount to nothing less than a difference in our
respective evaluations of the importance of individual
liberty, a serious albeit inevitable source of constitutional
disagreement.”!
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X197 D1D°1H TR IR PWIN”I ,1940 DY NIN*I2 NTIPDY 265 '02 TN "R1DY Pwon” 101
PRIDT IMARY X

www.health.gov.il/pages/default.asp?maincat=11&catld=260&Pageld :5”37 nPmn nx 102
.(20.2.2009 72 AIMINRD PT123) =1927

JRIDT PWIND PIPw MR NHaPH MW 223 ADIPRY N0 NS P2 axnwnh 103
John Y. Chai, Medical Device Regulation in the United States and the European :1X7
Union: A Comparative Study, 55 FOOD DRUG L.J. 57 (2000)

D*IPART DPIDA CRIDI TP W nwpab Dodua MY awpan nwanb neman 104
5”37 NN 09IV IR .[(77)3 7°NINA] (77HR) DRIDIT DPWINT

wSwn NARY OXIDIT PWINT 20D 03 ANWR N0 MIIND MY T Mpr o2 matopn 105
IR .ADIPRI DPP 19°0 NIXIAPY MR 110 .Class I, class IT or class I11. .113°0 Hw 137

312



19°Ww1 710 5y AywInaw moon 91°1 7°1°7 190

DINNN DMIPHT DPPHAN 0°IPN2 TINYD RIDIT PWINRT MND HY 106581977
13w 0792 107,987 MM 25w 533 (safety engineering) MMPvaAR NOTIN
FDA-7 5w miImpyn X 108.9woni nIond nyann 18 an mynnn mwl
72n23w IRY 735907 NP7 *) K17 (software validation) 7350 Sw mppn?
" RIND NpDH W ROX 10973153 bW 7IoN0 °D ¥13pY 07D Npoon IPN
D°7M3D 2129V YIN'W |DINI WYI ,ANP T 7IONT NN NN, PNIONT 225N
yTn 5y 0°0o12n FDA -7 My 175 0702 010N 0°37p0 MITpys 10,3515
m2Iyn”a mManIn M Mww S (safety engineering) MMva NoTIn
m39ynd MITAM 19X MI37vn Ul (safety-critical systems) "n*w»Ip nImPv1a
Swab ,Mnn *5353 prId ,ammn Ay s ,nnnd oMab MHy bW P Mponw
D9I¥2 P NPIIN JPKR IOR MIYn H2.w1375 priv R 02020 prib ,av1n nwnn

.60—57'n¥2,103 w1 Y9 John Y. Chai

mp% ,Good Manufacturing Practices (GMP) / Quality System (QS) Regulation 187 106
“The current Good Manufacturing Practice (GMP) requirements set :FDA =1 10X 7101
forth in the Quality System (QS) regulation are promulgated under section 520 of the
Food, Drug and Cosmetic (FD&C) Act. They require that domestic or foreign
manufacturers have a quality system for the design, manufacture, packaging,
labeling, storage, installation, and servicing of finished medical devices intended for
N321N52 7035 103 (DO NWATAN) commercial distribution in the United States”
.(20.2.20092 731MKR5 723) www.fda.gov/CDRH/DEVADVICE/32.html

Guidance for Industry and for FDA Staff, Use of Standards in Substantial Equivalence 107

http://www.fda.gov/cdrh/ode/guidance/ :N31033 71’585 N°1 ,Determinations (2000)

1131.pdf

Paul A. Mathew, The Next Wave: Federal Regulatory, Intellectual Property, and Tort

Liability Considerations for Medical Device Software, 2 J. MARSHALL REV. INTELL.

.PrROP. L. 259, 264-275 (2003)

271'nya ,ow 109

U.S. Department Of Health and Human Services Food and Drug Administration, %7 110
General Principles of Software Validation; Final Guidance for Industry and FDA

108

“Software quality assurance needs to focus on preventing the :11 '¥2 "131 DW ,Staff
introduction of defects into the software development process and not on trying to
“test quality into” the software code after it is written. Software testing is very limited
in its ability to surface all latent defects in software code. For example, the complexity
of most software prevents it from being exhaustively tested. Software testing is a
necessary activity. However, in most cases software testing by itself is not sufficient to
NR2 717035 1’3 ,establish confidence that the software is fit for its intended use”.
.(20.2.2009 2 731X P723) www.fda.gov/cdrh/comp/guidance/938.pdf

.96 W' 9y ,Sangero & Halpert, 187 nimvva noTan by 11

Frances E. Zollers, Andrew McMullin, Sandra N. Hurd, & Peter Shears, No More Soft 112
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nPwyna 13, 09100a D13 wIwa D3 N3N )0 .0PNKIDIT DMPWwInd
N7 13373y 2Wwnn TYY SDY0IrD DODN W w2 ,A71anna 114, 0000nn
DMIPR DAV D R IOROW NN MDD RN DT PIRNIW
T PRI IS MIND 225w 953 NIK U2°OaN DWW 0T DY NAwIN DnImu
595 7772 DD HROW MIWN MID 16D107 NN Sw Y17 NPT
JP?D 03 M eH 711507 ¥ 1XIM PRINNI Sw mMipnb
20 MNPV NIYN W NIIMPY °DH NPIDY NNID "YIWI” PWON DX
wdwn PPHN2 NIV NOTIAN MMPYT MYWa MmNl WHNWw DRI
IMIPHRRL PTIO? 11T AR 7IV3 New Jersy Sw 11°5¥7 vowni N2 0»pnaw
5y 981N PWwan 07 7. Drager Alcotest 7110 MKIII-C 19win 9wan Sw
Drager Alcotest 7110) ”91w3°”71 NX 03 NI3»n7 (“Drager”) 71720 70X *7°
7Y’ ana AnmIn YW PRV At mMand SR’ nvwn wvinwaw (MK 111 IL
735n37 Drager n92n Sw n9°win Pwon2 Stephen B. Seidman *173-1°32
790 118,773507 DX P1727 *313°0 D713 DX 71237 1317003 7717 K17 ,10K 79°y0n5
»7 HY K7 71350 SW MR DR MPV3II5 N1 72107 7777 2 YIP IR KT,
Y5 NH3IM NIWOR 752°p 73377 19K 19.MIN°D 1173 022Ipn 0°2°90N PR
123930 Sy DO0MA PRNIY 735N 125 72yIN 73507 03 Yap3 120.9wona niona

Landings for Software: Liability For Defects in an Industry That has Come of Age, 21
SANTA CLARA COMPUTER & HIGH TECH. L.J. 745, 751 (2005)

71»53% 1n°3 ,U.S Department of Defense, Standard Practice for System Safety (1993) 113
www.safetycenter.navy.mil/instructions/osh/milstd882d.pdf N21n32

779385 1°3 ,U.S. Federal Aviation Administration, System Safety Handbook (2000) 114
?723) www.faa.gov/library/manuals/aviation/risk_management/ss_handbook/ :7727/752
.(20.2.20092 731IMKRY

,MMYIRD NPI1T0POR 77°00) NPIVPOR 7P NR NMIpNa 03 0°Ipn2 7Ry mwnTRm 115
D) ﬂ’J'l'IUP'?N 71°NN0 MNP 131;2001—2"0WN,(MWP2 NPT 7121071 79100 M13IYn
.7032 792171 DY *2 715711.2001—2"0WN ,(1‘71:‘]’31 WRN DA

114 w71 ,9°Y5 ,System Safety Handbook 17 116

“special) King 01272 0DWH °2yn ,D°37 DRI 07V Nynw Sy oonang mta 17
w”n Y5 ,Chun 139 X7 — 12°W3IA NP>T3 PWON SW 12°05 TWRI PMIIPON NX (master”
.00 Ayen NI 1932 PN PWINIW KN K17 .28

“Seidman acknowledged that his confidence in the Alcotest 7110 would :75 'nya ,ow 18

be higher if Draeger had obtained independent testing and evaluation of the Alcotest

7110's software.”

“Seidman explained that adoption of a standardized process was the best way to :0w 19
“For example, Seidman would want :76 'n¥27 ,assure the quality of software products.”
to know if the software was certified in conformance with ISO 9000 and 9003.”

NI INT 117 WA ININND D737 MIpont 01070 INRD 7101 73507 npr1a by axmn 120
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n25 73507 DX An5W Drager N30 D3 .733A0 712y MK PIT2W 19 ,7°won0
M2 W HW DORINAT MOND AR LAY AMR PITLW 0T NN 1IN0
NI3% DMWPN 0’27 D'NAD PWONI NIONI KIN 73N DYUH 77 12L.735N0
mIn’9% 0°IpN2 NIMY PR KD PWONIAW 73507, N3P °D HY .1I5N7 NIN’D
X337 ,1°727 N8R NOWnn :D°K37 00137 17 TR KD X W MiIon npr1a
57797 NIDIING NHRINT LNPIPINRT N°DITDT IDIVNA NYIN IPTINRD
DR PTW 7I5N7 N°2 DY Apn 72°m0 NYApn X1 79003 KXY 17 A3ap 122(FDA)
7350 WIW 7359032 R3IN R X0 OYUN 73505 N2 1239800 oyun Pwoni

WY NX VOWHT N2 DW WK 137 YW 1902w AN 37371 .28 W' 5795, Chun 1°Iy2 N
TIRNM NNIDI IMPARY DWW ORI MIYIT MpIan Sy Jon Tnbs 01 kY wona
/1 P92 92y% vMBNR — 0*TPN TWN D X5D DI MYNIAN AW 77IVH N1

1NN DWNRIT DX A3 WX PI0 P 5w 0INVPRA IR MM AW DX DIRTD 1023
www.dwi-nj.com/pdf/AlcoTestReportBase :11337777 DYLH 7I1INT N2 0™ 7PN
www.dwi-nj.com/pdf/DSDIStatic :]73¥°7 DYVR 713107 N2 1”17 191 ,0ne82707v2.pdf
.(20.2.2009 -2 7317I9XY 1P723 N121057) .CodeReview AnalysisFindings.pdf

“Alcotest Software Would Not Pass U.S :3 'ny2 ,0W 773377 DYV 732107 N°2 1717 1X7
Industry Standards for Software Development and Testing — It is clear that the
Alcotest software would not pass development standards and testing for the U.S.
Government, the U.S. Military, the Federal Aviation Administration or the Federal
Drug Administration, as well as commercial standards used in devices for public
safety. Here, standards require the source code be available for audit by the approving
agencies. Industry Standards exist and are required when work is performed for
government agencies. The quality, accuracy and reliability of work done to industry
X7 ]9 ,standards is consistently superior to products developed without standards.”
“The program presented shows ample evidence of incomplete design, :12 'ny2
incomplete verification of design, and incomplete 'white box' and 'black' boxtesting.
Therefore the software has to be considered unreliable and untested, and in several
.cases it does not meet stated requirements.”

“It was recognized that the examined source :3 'my3 ,121 W”7 ©°¥5 712100 N*2 M7
code is highly complex. Industry best practices dictate that cyclomatic complexity, a
standard measure of source code complexity indicative of both understandability and
maintainability; have a value no greater than 10. Upon review the NJ v.3.11 source
code was found to include 81 modules with cyclomatic complexity indices in excess
WI2'W DW R¥N X 732107 N°2 .of 10 and three modules with indices in excess of 100.”
“During tests in which the subject is required to provide three :4—3'ny2,0W ,"Mynwn
sufficient breath samples, and the third sample is within tolerance with each of the
other two samples, and the lowest of the six recorded result values is the second
breath sample's electrochemical test result, the “Reported Breath Test Result” is
invalidated by a buffer overflow error, although the measured alcohol concentration
.values are correctly retained and reported in the Alcohol Influence Report”
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57185 7Nava JOIN2 7ION5 23INWH 75 w1w 124 “buffer overflow” 3on
72w PINIDAW MRND ,AOWT 0232 A9INA KD AT wIW 1259773713 N
™My HY 15PN072 126,.0710°3 DNINI IpT23 XD 19 O¥1 NPom 77173 whnn X
77351 °3pN 7Y PUIY *D (“special master”) King 012772 09w ¥ap ,Ayann
9737 ,INP0D D HY 127.9°Wonn MPnK Yy THWH 13K PNIA0T IIRNS MWwp
™27 Sy D3 O3RN T MY LAIAN JIPR TIONT 03 NI PR 0IpN

:0°3773 DK 735N 23PN 37 DY 03 YR WK TYA71I2 POV vdwni

“Our evaluation of the exhaustive record relating to the
source code leaves us confident that its errors have been
revealed. Based on that record, we do not share defendants’
larger concerns that it is likely to generate inaccurate results
simply because, from a source code writer’s viewpoint, it is
complex or prolix. There being no evidence in the record
that these asserted shortcomings are anything more than
stylistic, theoretical challenges, we decline defendants’
invitation to require that the firmware comply with any
specific programming standards as unnecessary at this
time.” 128

129, mm*10n 7YY NIXTIAD 71532 71025 WIR PWIN
Drager W 79w PWOn D D*TM5M TVAT1IA 12WIW IpTaT 0T
NRT 9321 ,"0°0p MIPva N27yn” S NIIpy °d by mmn XS 1w 73N
WIW NIIPN PORIWON PIN2T IPINRT PIN TIRIN RS 11 7907 B30WIR PWON

Supplemental Findings and Conclusions of Remand Court, State v. Chun, No. 58,879, 124
www judiciary.state.nj.us/pressrel/supplemental_ :n21m>3 935 3 73 (2007)
.(20.2.2009 2 731X P723) Chun — Supplemental Findings :12719) opinion.pdf

ov 125

.86—85,32,30 'nya,ow 126

.92-91"nya,ow 177

State v. Chun, 943 A2d. 114, 160 (2008) 128

174-170 'nya,ow 129

PWINT 3 NYVY 77N KD 7IY0 XY Drager N1an ,28 WA Y% ,Chun 173v3 73 130
YTIN 70 VDWNI N3 1T MR 933 13117 XD DI 3wInG .NP0Ip MINYa N3IYNd nmd
L2713 072 PR 7D ¥12pY 11935 K3¥N IR ,02 MMV D2IpN R0 HY AnnID XY 7I1annw 195
AnPrn XS 595 (PwOHnI 1I¥°) Drager NI20 *3 77217 ,70132 .AY°ANT 1Y DY 1ONN0M2
Chun — .IPOP MMV NI12IYR MN’D1 WITId AIINT MPK NNV SY RINX
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M7 ,772 DN Sw 191 MIPoINT AYINI 0WUNT MmNl MYl NoTINA
YTA PRI X770 PWONI 79PN ,IDIN INIRD 3403y DR TwHw aypwniw
W7 DO PIIT DR IMPN NYOw Sw wnySt DIX nywanh o1ab avdy
1173, ,NPIYIN TIPRWY NP0 NDHWH (02723 077011 0¥ N710 D°PRIY qoInni)
DWIRD 021717 *319°n 02 D°*1%°D 1pODI DRAW 0% IPYIAKR T PpoDn TN
I5N2 YpWY DX DAW ,JXON B3S.X1W MIYWIT N12pYa TOKRN WY IRWIW
NWHWNT 330 PI3 ,0PYIN PRI DPENI 1PA191I30 IR 1WwIn Mnveh Ninvvl
77 o7 F-14-71 019n Hw NI7°v37 0°3502 YpwInw 015057 ,°v13 55115 npoiab
MR 7AW NAR KT DYWIT 191 y1nk 133 793 DR 09353 A1nan pIvn

DPWINn MW Swnh 1w (65 'Y ,124 W' DYY Supplemental Findings)
:N2IN32 7°D¥Y I3 ,§820.20 Management responsibility 21 CFR:1 D»X1D9
-2 MRS p133)  www.product-lifecycle-management.com/21¢cfr820-b-020.htm
.(20.2.2009

www.system- :N211332 7585 1 ,US AIR FORCE, SYSTEM SAFETY HANDBOOK 2 (2000) 131
(USAF HANDBOOK :197Y) safety.org/Documents/AF_System-Safety-HNDBK.pdf
.(20.2.2009 -2 731X P723)

nIwY 93 YY NAR O3RN 7°0 DWRRN D1EWwa D%PR/MIRNT MW 0> oKX oanin 132
535 MIIIRD NWH IV TN MIIRNDT PAR ,NIIMIRNDT DNAWH DEWA 100 DY D°OHK
.DW .00 MYW 19X RN

ov 133

ov 134

01%°D 1917 11991 15 1p0D3 Ywnb 7396 W1 DY ,Sangero & Halpert Y3X 79°po 187 133
Newsome v. McCabe, — 1932 D11¥ XS H¥ 70X1 N1IW 15 187 WX James Newsome ™
JORM NIW 10 A2 $13,655,940 1pODI ,Eric R. Sarsfield™ ; 319 F.3d 301, 303 (2003)
D3 .Sarsfield v. City of Marlborough, 2007 WL 210389 (2007). — 1932 511y X5 by
10 David Milgaard 52°p Swnb 75 .X1NW J0RN HY 0’7123 0’11202 D»1¥°D 1PODI 717IP2
David Milgaard: K7 7% 173¥2 72n3% J0KN DBW 23 Mpya 0 7Ip 071917 109
www.cbc.ca/news/background/ :1’53% 1’3 Timeline, CBS NEWS ONLINE, Dec. 2006
.milgaard/
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